Abstract
Introduction
Victim participation in international criminal tribunals and courts has often been lauded In both countries purposive selection was used to interview individuals who were engaged with the ICC and ECCC or experience with these courts in civil society and government, as well as other victims outside these structures.
It must be acknowledged that the authors, in drawing from interviews for their analysis, are inevitably engaging in a process of representation themselves, and are not free from the challenges associated with power, agency and voice explored within this research. 4 Acknowledging what Alcoff has termed 'problem of speaking for others', 5 the authors took precautions to minimise the risk of misrepresentation. Semi-structured interviews allowed for in-depth explorations of the interpretations and understandings of the individuals engaged in the Courts' work. 6 Participants were encouraged to express their attitudes and perceptions without feeling constrained, 7 were given space to explain the meanings placed on their experiences, 8 and were able to raise issues not initially considered by the interviewers. To reassure participants that they could speak 2 Ongwen (ICC-02/04-01/15); Kony and Otti (ICC-02/04-01/05). 3 In order to protect the interviewees' anonymity, they will be referred to by job title in the case of professionals, and by a number system in the case of civil parties and focus groups.
Both authors undertook two periods of fieldwork in order to allow for a reflective approach, sought feedback on initial theories, and triangulated findings with those of other academics and civil society actors who have conducted quantitative and qualitative research in this area, while remaining aware that such sources will have been subjected to the researchers' own interpretations.
11
This approach was also balanced by textual analysis of court documents and transcripts, in order to explore the practice of representation within the courtrooms, as well as the perceptions held about that practice. 12 Nevertheless, challenges remain, and as the study is primarily a qualitative study, no claims are made as to the study being statistically representative. Rather, it is an exploration of how particular people, at a particular time, have expressed their own actions and experiences. 13 Although the ICC and the ECCC have different legal frameworks for victim legal representation, there are lessons to be learned from a combined analysis of both courts -the current developments at the ICC around common legal representation and limited legal aid represent difficulties already experienced at the ECCC. Both also face challenges associated with balancing scarce resources, large numbers of victims and the rights of the accused to a fair and expeditious trial. Furthermore, both have adopted methods of collective representation, and therefore can be critiqued on the extent to which victims are genuinely able to exercise agency and voice. These issues will be explored throughout the article. By bringing together the authors' experience and fieldwork in this area, this article hopes to provide a substantive comparative analysis of legal representation of victims at the ICC and the ECCC, as other literature often focuses on the separate experience of these courts. Although originally a psychological rather than a victimological theory, 20 such an approach is relevant to the victims' rights debate because of its emphasis on the positive impact of procedural rights. 21 The use of representatives has potential benefits. For example, victims may lack the capacity to represent themselves.
22
Legal representatives can be an appreciated source of information, serving as valuable translators of legalese and conveyers of victims' interests. However, the introduction of representation also raises challenges, as representatives and other 'transitional justice entrepreneurs' 23 engage in the process of re-producing the voices of victims and making decisions on their behalf. Such actions create power dynamics that restrict the potential for agency, and produce contests over who may legitimately 'speak for' the victims. 24 The 'problem of speaking for others' emerges along with critiques that victims are unable to truly exercise voice and agency within courtrooms.
25
The use of legalese can exclude victims from understanding the 'rules of the game', thus denying them the ability to become active agents in proceedings. 26 As a result, victims' representatives may have significant control over how their clients' voices are expressed and used within the courtroom. Kendall and Nouwen view victims as increasingly abstracted, depoliticised and re-represented, while the imagery of victims is used to legitimise international criminal justice.
32
Although calls for greater victims' rights have nominally been heeded, there is a growing awareness within the literature of the challenges associated with representing victims within international criminal courts. This article seeks to make an empirical contribution to the discussion surrounding these challenges in the context of the ICC and ECCC. The rest of this section provides some context by briefly outlining the legal regimes of victim participation in both courts.
A.
Victim Representation at the ICC Indeed, the Registry and the Court have struggled to process the applications of the large number of victims seeking to participate within the deadlines for proceedings, meaning that some victims are excluded from participating due to the lack of sufficient administrative capabilities at the Court.
36
Decisions on participation are determined on a case-by-case basis, leading to diversity in the practice of appointing legal representatives. facilitate their wishes. Yet, in the face of the reality of mass victimisation, this entitlement is diluted to victims being assigned a common legal representative. Given the case-by-case basis of appointing common legal representatives it leaves victims with a lack of certainty of how victim participation will operate and how their views and concerns will be heard by the Court. As such, victims' legal agency is restrained to more collective and indirect participation through a common legal representative.
In an attempt to better manage the Court's growing caseload and corresponding victim numbers, the Assembly of State Parties, which funds and decides the annual budget of the ICC, has encouraged judges to develop a more consistent practice and obtain value for money from the legal aid budget for VLRs. The Victim Office would aim to streamline engagement with victims, reducing the number of contact points for victims and intermediaries, and addressing the concern that 'differing working methods and systems of these different actors sometimes cause confusion and frustration for victims'. 45 However, there are concerns that the office will remove the appointment of VLRs from judges and the Registry, 46 and perceive the appointment of the OPCV as internal counsel over external counsel (despite them being independent office in the Registry), threatening the independence and effectiveness of victim representation.
47
Although discussions are still ongoing, the ReVision proposal has fed into judicial decision on external and internal legal representation in the case of Dominic Ongwen, discussed below.
48

B.
Victim Representation at the ECCC 
Agency and the Selection of Representatives
Victim agency is often framed using the concept of victims' rights, 60 with rights to representation and participation emerging in domestic and international contexts.
61
There has been little theoretical engagement with what is meant by victim 'agency'.
Agency connotes autonomy; the idea that an individual has freedom to determine and contribute to issues that affect them. This liberal position of autonomy as agency has been critiqued as failing to consider that a homogenous experience of freedom and autonomy may not be familiar to marginalised groups.
64
Critical and feminist scholars have suggested that autonomy and agency is shaped by social and cultural influences, and in certain respects constrained by law and politics, such as inequality and discrimination. The lack of agency for victims in international criminal justice has been a growing critique of the legitimacy of such trials.
66
Baines posits the dichotomy between the 'ideal' victim in transitional justice as a person 'without agency' and the 'unbounded agency' of the perpetrator. 67 We argue that the agency of victims of international crimes can be conceptualised in three ways: moral, political, and legal.
Moral agency constitutes a value based judgement of the worthiness of an individual as deserving of 'victim' status. Moral agency can be independent of objective judgments as to the individual's victim status, but decision makers and other actors can also shape who is seen as deserving of victim status.
68
Political agency means the role of victims in influencing the political landscape, and using their identity or to shape responses to meet their needs or interests. As Baines suggests, political agency can provide a means through which victims can contest their status and advance social action. These fears have been realized, at least in part, at both the ICC and the ECCC.
A. The ECCC
At the ECCC, the way representation has been funded and selected has significantly changed over the course of the first two cases. Initially, no provisions were made for the funding of victim assistance or representation, but each civil party was entitled to choose their own legal representation. In practice, civil parties usually chose on the basis of their relationship with the particular civil society groups who informed them of their right to participate and assisted with their application.
75
This resulted in the 96 civil parties being represented through four distinct legal teams, comprised of national and international lawyers, who were either being funded by foreign governmental or non-governmental organisations or were working entirely pro bono.
76
While civil parties were therefore able to exercise some legal agency through the selection of their representatives, and indeed were able to obtain representation which would not have been available to them otherwise, this method of funding had implications for the amount of time the lawyers were able to dedicate to their clients. As explained by one international civil party lawyer: 'The Cambodia work involves going to Cambodia about four times a year, for about a month each time, whenever I can get leave from work. Because it was unpaid I had to be quite strategic with it, I had to take it on my annual leave.' 77 Similarly, a former civil party lawyer reflected on the struggles facing international lawyers:
All the other international lawyers had their own law firms back at home. And this is already a full time job to have a law firm, how are they able to follow a case? And this is of course because there is no legal aid, you can't blame the international lawyers because they were not paid for their work, and some of them tried over time to find some resources Since I attended as a civil party at the Tribunal … I have not received any information.
79
I went several times [to the Court] and nothing is going to change, they don't keep me updated.
80
I haven't gained anything from the court because I didn't get any update from the court. 81 Perhaps due to these difficulties, civil party representatives were often subjected to criticisms from other Court actors with regards to their professionalism. representatives in the courtroom has been severed, 96 inhibiting civil parties' ability to hire or fire their representatives, and restricting their opportunities to influence the courtroom strategy of those representatives.
97
A former civil party lawyer spoke of the frustration her clients felt at being unable to seek replacements for the LCLs: 'My clients asked me whether they can get rid of the LCLs because they had learned that they can choose their lawyers -and fire them when they are not satisfied. Then they had to learn that these LCLs were imposed and they cannot fire them.' Certainly, in early proceedings such as the confirmation of charges, it can be difficult in practice to consult with victims and find consensus on an appropriate common legal representative.
102
Although the appointment of common legal representatives may therefore seem practical, it can also appear paternalistic, giving an impression that the courts know who can best represent victims' interests. Indeed, the selection has at times been against victims' wishes or without their full consultation for the reasons of expedience and fairness of the trial. While this is permissible, the OPCV is increasingly being used to instead of victims' preferred counsel, this raises concerns in relation to victims' agency. In the Gbagbo case the Court appointed the OPCV as the principal common legal representative, as well as a team member based in the field and a case manager. 103 The Court held that this approach was the 'most appropriate and cost effective system at this stage as it would enable to combine understanding of the local context with experience and expertise of proceedings before the Court, without causing undue delay in the case at hand'.
104
A similar approach has been adopted in the Ntaganda case where two counsel from the OPCV have been appointed to represent two victim groups, supported by two or more legal assistants. Those who have already chosen to participate, because you make your own decision, the satisfaction which they will get at the end of the trial by knowing that truly they have been fully represented my lawyer did everything raised all the concern which was brought forward and finally judges has brought out this. It will encourage the future participation. It will be shared in other scenarios. But if they feel after the end of the trial that they were poorly represented, it will discourage them and maybe participation will not be looked as … taken seriously by the international criminal justice system.
110
There is also perception from international lawyers that victims can have high expectations of lawyers in meeting their needs. As one victim lawyer commented on the Uganda situation where the case did not proceed for a decade, that there was a misinterpretation of the role of legal representatives of victims. A lot of people expect lawyers to be there at all times, however, if there is no judicial activity their presence is not warranted.
This concept seems to be misunderstood also because there is a tendency to consider the Court as an humanitarian institution and therefore lawyers -who are in direct contact with the victims -often receive requests for assistance which have nothing to do with their mandate to represent victims in the proceedings.
111
For victims, the delay in proceedings has left them feeling neglected and disadvantaged in proceedings: 'Dominic has been given ample time also to prepare with his lawyer all the defence, but for us as we talk now, we have not even been asked which lawyer we would choose.' were not common legal representatives. Further, they were informed that they would violate the Code of Professional Conduct if they refused to represent their victims on the basis of inability to obtain legal aid, after offering their services to victims for free.
120
Judge Tarfusser based his decision on the nebulous grounds of the 'interests of justice', with a counsel from the OPCV representing victims at the ICC and one or more legal field assistants liaising with victims in northern Uganda.
121
This was contrary to the wishes of the victims, who had indicated that they wished to be represented by someone from the Acholi region, or at least someone who spoke Acholi and was able to communicate with them. This focus on funding, and ignoring of victims' wishes, has led civil society actors to criticize the court, stating that: 'the Court's major concern is just to talk about the lack of funds, which means they are not ready to spend on that they don't value. Maybe the judges are thinking whether victims' participation or not make no difference.' 
Voices as Property
Restrictions on victims' ability to exercise their legal agency through choice of legal representation has implications for who may legitimately speak for victims and how their voices are used. In this context, voice can be distinguished from agency: agency is the ability to self-identify and act, while 'voice' relates to the expression of specific interests and needs. The issue of voice and who may legitimately speak for victims has been a growing concern in transitional justice, drawing upon similar debates in criminology and victimology. 
A. Who Speaks for the Victims?
The limiting of opportunities to speak directly, and the collectivisation of representation, risk the complexities of victim identity and the multitude of victim perspectives and wishes being entirely lost within the courtroom. As Haslam and
Edmunds argue, the organization of common legal representation appears to be based on assumptions that victims have 'homogenous' views, concerns and interests. Haslam and Edmunds, supra note 1, at 888.
136
Focus group 3, Northern Uganda, 14 July. While this appeared to be interpreted by the interviewee (and others) as demonstrating a selfish desire for court time, 141 it is worth considering whether the civil party lawyers were not at least in part anxious about their ability to effectively represent their clients' interests within the courtroom. With nearly 4,000 individuals represented as a collective, the potential for conflicts of interests to arise is undeniable. This risk is exacerbated by the fact that the LCLs are hired by the Court, rather than by the civil parties themselves, and indeed have been criticized as placing the interests of the Court before that of their clients. One example flagged in the interviews related to the severance of Case 002 into sub-trials. As it was known that there was a strong likelihood of Case 002/02 never being completed due to the advanced age of the defendants, the Supreme Court Chamber had clarified that the first sub-trial should aim to be representative. Only two, international and national, are enough, because I believe they will give justice to me. 150 However, it is worth noting that this was not a uniformly held believe, as other studies amongst civil parties have demonstrated that while not all civil parties are aware of the specific change in procedures, there is a sense that they are less involved in Case 002, and that this is a negative change.
151
Such differences can in part be attributed to the fact that civil parties are not a homogenous group and different perspectives are natural, but may also be linked to the lack of up-to-date information received by the interviewees, as explored above. Hoven, Feiler and Scheibel, supra note 84. 152 See also Killean, supra note 18 for a more in-depth discussion on civil party access to information.
It must also be acknowledged that the civil party lawyers, as the direct representatives of the civil parties, are neither free from power dynamics, 153 nor immune to the 'problem of speaking for others'. 154 Indeed, one must be wary of underestimating the differences in opinion that can occur between civil parties and their representatives. 155 Even those genuinely attempting to represent victims' interests can unintentionally misappropriate the voice of the victim, 156 or overlook those victims who may be disenfranchised a result of their gender, race or community power dynamics. 157 Thus, it must be remembered that victim representatives can contribute to the continued 'theft of the conflict', 158 that claims to speak on behalf of victim populations must be scrutinised, and the extent to which victims are genuinely able to exercise voice and agency through such organisations should be questioned. 159 Just as the representations of the LCLs are given preference over those of the civil party lawyers at the ECCC, there is the risk that it will be the voice of the professionals that is given priority. 160 Haslam has noted the tendency of international criminal institutions to investigate and determine the interests of victim communities through 'experts'. The discussion is farmed from the start in a way that reflects dominant international criminal discourse, thereby silencing other, potentially more critical perspectives. Not only me, but other people that suffer from the Khmer Rouge regime, they expect that they will get compensation, to help their family improvement ... they should give money in compensation to help them. 164 The Court should give money directly to the civil parties through their lawyer. 165 It may be that the civil party lawyers were more than aware of their clients' attitudes towards collective reparations, Furthermore, the RPE recognises that collectivising victims' voices can be detrimental to certain groups, by stipulating that consideration for victims' distinct interests are to be represented and any conflicts of interest to be avoided is for victims of sexual or gender violence or violence against children. 169 In the Katanga case, for example, victims were organised into two groups with two teams of VLRs, one representing child soldiers and the other victims of the Bogoro massacre.
170
In the Bemba case involving 5,229 victims, they were grouped geographically to enable victims of the same family and community to be represented by the same common legal representative to facilitate efficient communication. The contest between the OPCV and victim selected counsel also reflects wider dissatisfaction with the ICC in northern Uganda amongst civil society and victims. Civil society feel that they have been side-lined after spending months and years travelling out into the bush on motorbike and foot to help victims complete and submit applications to participate at the Court. 179 This loss of control and even acknowledgement for the key facilitation role they have played is felt more acutely due to the fact that many members of civil society organisations are victims themselves, but fall outside the narrow charges against Dominic Ongwen. The selection of the OPCV rather than more local domestic counsel may just be the most visible point of frustration. As one civil society member remarked, 'We are willing to cooperate with the court, but it's just a shame that the court seems committed to getting any lawyer for victims whether they want or not.'
180
Moreover one leading member of civil society commented that it was 'very unprofessional' for the OPCV to directly approach victims for participation.
181
In focus groups involving victims participating before the ICC, the victims identified that they wanted a lawyer to be appointed to represent their interests and that they should be and Reparations Section, an organ in the Registry, could be an avenue, but has no standing in proceedings to raise such issues before the Court on behalf of victims.
Conclusion
The discord over victim participation and representation demonstrates contested visions of what such procedures should look like. It is likely that this discord is in part attributable to the incoherent participation and representation schemes at the ICC and ECCC, both of which feature case-by-case variance. It is clear the civil party participation is an evolving experiment, as ruefully acknowledged by one ECCC judge:
'The form of representation and participation, we haven't got it right, it still needs to be tweaked, but as an experiment, that's a terrible thing to say, not as an experiment but as a best try, I think a lot has been learned from it.' courts 'insulating' themselves from victims, who in themselves represent disorder to the tightly controlled and regulated court proceedings.
Rajagopal, in his critique of human rights discourse, has spoken of the need to 'listen and respond to the voices of the subalterns'; 187 we would submit that this need cannot be fulfilled by listening only to legal representatives. Such concerns have been reflected academically through, for example, the call for a turn towards international criminal law 'from below', 188 an approach that advocates for greater engagement with grassroots and community organisations. 189 Orentlicher has also articulated this necessity, emphasising the need to give 'victims' agency in defining their own interests and preferences and in participating in national processes aimed at designing policies of transitional justice'. 
